


















































Memorandum The City of Traverse City

TO: Mayor and City Commissioners \
COPY: Maztin A, Colburn, City Manager C
FROM: Lauren Trible-Laucht, City Attomey 37

DATE: April 5, 2019

SUBIECT:  Airpan Tree Cutting

ATTORNEY \{IENT COMMENICATION
PRIVILEGEO AND CONEIDENTIAL

The question has been posed how the City's zoning ordinance applies w the Cherry Capatal Airport
with regard 1o the recent tree removal that has occurred on airport property along South Ahport
Road. The short answer is that the Airport is exempt from the City’s zoning ordinance when it is
caITying out an “aeronautical purpose.” The basis of this answer can be found in the Michigan Court
of Appeals case Capital Region Airport Auth. v. Charter Twp, of DeWite, 236 Mich. App. 576 (1999).
Agronoutical activity that would be considered an aeronautical purpose is defined as any activity
which invoives, makes possible, or is required for the operation of an aircrafi, or which contributes
to or is required for the safety of such operations; i.e., air taxi and charter operations, aircralt storage,
sale of aviation fuel, etc.). FAA Aimpor Compliance Mamud — Order 5190.68.

In Dewitr the asirport brought suit against the township, claiming it was exempt from the township's
zoning ordinance because it wanted to develop a business park on airport grounds. The Circuit Coun
held that the airport was not subject to the township's zoning regulations, and the township appealed.

The airport argued that it had exclusive jurisdiction over airport lands under the Airport Authorities
Act. MCL 259.801 et seq. The court noted that the Act grants to the airport all the authority
previously held by the Michigan Aeronautics Commission pursuant to the Aeropautics Code, and
the Community Airport Act. The court then went on 10 analyze the language of the Aeronautics
Code and determined that the stated purpose of the act is to “further the public interest and
aeronautical progress .. by cooperating in effecting a wniformity of the laws relating o the
development and regulation of ueronautics in the several states,” which shows an intert for the
apgency 1o cooperate with other states in developing uniforrn aeronautical regulations in order to
promofe seronautical progress for the public good. This goal would be thwarted if the agency's
aeronautical activities were subject to local tand-use ordinances. This would hamper unifermity not
only from aimpont to airport, hut also within an individual aimport where, as in Dewii, the airpon
grounds werc in more than one municipality. The court discussed the inteni of the Aeronautical Code
was 10 keep seronautical supervision at the srare level. The lanpuage indicates that when the
Legislature cnacted the Aeronautics Code, it did not intend 1o merely enable the ngency 1o operate
airports, Rather, this language expresses a legisfative intent to charge the agency with the
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Further, thure is a distinction between an “aeronautical purpese™ and on “airpert purpose.” “Airport
purposes” have been defined broadly 1o include any business or activity not inconsisteat with the
needs of aviation, thal has been approved by the Secrctay fof Transporiation}.” Kerpen v
Mewapoplitan Wasaington Airpores Authority, 260 F.Supp. 3d 567, US District Court, E.D. Virginia,
(2017). The FAA Airpont Comphiance Manual - Order 3190.6B prosvides thet the FAA obligates
the public agency recipient 1o use the revenues generated by the non-aeronautical use of the properny
for the operation, maintenance, or developmeni of the aipert when a cenveyance of revenuc-
production propeny is permitied.  Consequently, if the property conveyed has been delermined to
be used for revenue-production purposes, the airport must use the revenue generated for airpon
purposes. 1f the property is no! used for avronzutical purposes, the propenty must be used to generate
revenue for the benefit of the airpert consistent wiih the FAA’s Policy and Procedures Concerning
the Use of Airpont Revenue, 64 Fed Reyp. 7696, february 16, 1999, In vther words, if aiport
property is used for a non-acronautical purpose it will be required by the FAA to be used for an
sirport purpose and an sirport purpose includes use that generaies revenue fur the general benefit of
the aimort, such as the Costeo.

The FAA must approve the use of aimort property {or non-seronautical purposes before such use is
allowed. This is the process that the Airport went through in 2016 1o relense the aeronautical use
obligations on airport property (63.04 acres). The result of this process was the FAA allowed use
of this airport property for non-aeronautical purposes so that it may be leased for compatible
commercial development to generate airpert revenue.  This non-seronautical use of revenue
gemeration is still considered an airpon purpose.  This is also consistent with the fuderal grant
assurances, which bind the Alrport. Paragraph 31 of the grun assurences provides:

31. Disposal of Land.

¢. Lund shall be considered o be needed for airport purposes under this
assurance if ... {2} the revenue from interim uses of such land contnbuies
1o the financial selt~soificiency of the airpant,

In summary, the Cherry Capital Airpont js exempt from the City’s zoning ordinance when it is
undertaking activity thet s for an acronautical purpose. For non-aeronautical airport purposes the
City and Cherry Capital Ajrport have coextensive authority over land development. As an aside, a
regulation enacted under 4 non-zoning authority that contlicted with the ability of the wirport 1o carry
out acronautical purposes would likely lail under a preemnption analysis for many of the same reasons
discussed gbove.

I hope this infounation is helpful. Please let me know If you have questions. Thank you.
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